or an observer to signal when it is safe to
back up.

I conclude and find that MSHA has established by a clear
preponderance of the evidence that the cited end-loader in
question had an inoperable backup alarm at the time the
inspector cited it.  I also conclude and find that MSHA has
established that the view to the rear of the cited end-loader
is obstructed, and that an operable backup alarm was required
This conclusion is supported by the testimony of the inspec-
tors who made measurements of a similar end-loader, and it is
corroborated as well by the photograph produced by the respon-
dent, exhibit R-2, which shows that the air cleaner, muffler,
and tailpipe behind the operator's compartment constitute
obstructions to the operator's view to the rear of the
machine.  The respondent has not rebutted this fact, and the
inspector!s findings are further corroborated by the testi-
mony of Greg Brown who testified that he ran over a chainsaw
while operating the machine in reverse because he obviously
did not see it, and that he always looks to the rear because
he does not want to run over anyone or hit any equipment
which may be operating to the rear of the machine.  The viola-
tion IS AFFIRMED.

Significant and Substantial Violation

I agree with the inspector's finding that the lack of an
operable backup alarm constituted a significant and substan-
tial violation. While it may be true that the inspector
could not recall observing anyone working the proximity of
the machine while it was operating, the respondent had not
rebutted the fact that the machine is used for a multitude of
purposes at different locations at any given time.  Under
these circumstances, it is reasonably likely that the lack of
an operable backup alarm could contribute to a potential
hazard to equipment operating in the same area on any given
day, or to mine personnel working in the area.  Accordingly,
the "S&S" finding by the inspector IS AFFIRMED.

Gravity

I conclude and find that the lack of an operable backup
alarm constituted a serious violation.  Although the respon-
dent had two serviceable end-loaders, there is no evidence
that it only used one of them, and I believe that given the
volume of truck traffic on the site on any given day, one may
reasonably conclude that both end-loaders were regularly used
by the respondent in the course of its mining operation.
Further, since it would appear that the defective backup
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